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International Trade
Zooming out: Trade flows
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Trade flows over time (in USD)
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Trade flows over time (in Mt)
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International Trade
Zooming out: Legal frameworks and their relation to environmental law
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Investment Treaties

•>3.000

•GER: over 130

Frequently used

•Expropriation clause

•Fair and equitable treatment clause

•Over time: general exemptions and „right to regulate“

Substantive law

• International Center for the Settlement of Investment Disputes (ICSID)

•Company-trigger

•Case law with „regulatory chilling“-effect, e.g.:

•Metalclad vs. Mexico

•Vattenfall vs. Germany

Active dispute settlement
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Free Trade Agreements

• Growing number

• „Deep integration“ (far beyond
WTO)

• Some with investment chapters, 
newer EU FTAs without

• Since about ten years: inclusion of
TSD-chapters with evolving
content



NAFTA, NAEEC and USMCA
Substance, Implementation and „Enforcement“



NAFTA and environmental law

• UNDERTAKE each of the preceding in a manner consistent with environmental protection andconservation;

• PROMOTE sustainable development;

• STRENGTHEN the development and enforcement of environmental laws and regulations

Preamble

• List of bi- and multilateral MEAs (CITES, Basel Convention etc.)

• Trade obligations in such MEAs prevail if party chooses the alternative that is least inconsistent with other provisions of
NAFTA

Article 104 – Relation to Environmental and Conservation Agreements

• Relevant environmental and other ecological conditions

• Standard related measures relating to environment

• Appropriate levels of protection

Articles 715, 904, 907 – Risk assessment and Appropriate Levels of Protection

Articles 2003 f – Dispute settlement

Chapter 11 on Investment, Investor-state dispute settlment



NAAEC side agreement to NAFTA

• To foster the protection and improvement of the environment

North American Agreement on Environmental Cooperation

• Council, Secretariat, Joint Public Advisory Committee

• Compliance review procedure

• NGO and citizen trigger but filtered through Secretariat and Council comprises of
representatives of the parties (not independent)

Commission for Environmental Cooperation (CEC)
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NAAEC side agreement to NAFTA

• To foster the protection and improvement of the environment

North American Agreement on Environmental Cooperation

• Council, Secretariat, Joint Public Advisory Committee

• Compliance review procedure

• NGO and citizen trigger but filtered through Secretariat and Council comprises of
representatives of the parties (not independent)

Commission for Environmental Cooperation (CEC)

• regional environmental awareness
• DDT phase out in Mexico
• environmental tracking system for key

pollutants
• CEC as such

• Not very effective
• CEC: Slow and ineffective

process, NGOs lost trust (88 
cases in 23 years)



USMCA

• United States-Mexico-Canada Agreement (USMCA)
• will replace NAFTA

• Signed in 2018 but not ratified yet

• Chapter on the Environment
• Environmental enforcement and non-derogation

• Lists MEAs but not the Paris Agreement

• Prohibition of subsidies that contribute to overfishing

• Commission for Environmental Cooperation
• Survives but not clear yet if/how updated

• Citizen submission process on enforcement matters
remains

• Investor-State-Dispute Settlement but w/o Canada



EU-Mercosur TSD Chapter
Substance, Implementation and „Enforcement“
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Trade and Sustainable Management of Forests



Reaction to “chilling effect“ of trade regulation
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Implementation

Sub-Committee on Trade and 
Sustainable Development



Implementation

Sub-Committee on Trade and 
Sustainable Development

• facilitates and monitors effective
implementation of TSD chapter

• supports consultations if asked towards mutually
satisfactory resolution, taking into account civil
society views and expert advice

• makes list of 15 experts to serve on the Panel of
Experts

• submits recommendations to Trade Committee

• within the Parties administration

• communication and coordination between
Parties re implementation

• receive requests for consultation

• are informed if TSD Sub-Committee is called in 
consultation

• receive request for establishment of panel of
experts



Implementation

Sub-Committee on Trade and 
Sustainable Development

Contact Points

• facilitates and monitors effective
implementation of TSD chapter

• supports consultations if asked towards mutually
satisfactory resolution, taking into account civil
society views and expert advice

• makes list of 15 experts to serve on the Panel of
Experts

• submits recommendations to Trade Committee

• within the Parties administration

• communication and coordination between
Parties re implementation

• receive requests for consultation

• are informed if TSD Sub-Committee is called in 
consultation

• receive request for establishment of panel of
experts
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…



Special Dispute Resolution
• request submitted with local contact point

• shall start no later than 30 days after request

• in person, by videoconference or other virtual means

• to reach a mutually satisfactory resolution

• shall take MEAs into account and may seek advice if they agree

• any resolution reached by Parties shall be made publically available

Consultation
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• shall start no later than 30 days after request

• in person, by videoconference or other virtual means

• to reach a mutually satisfactory resolution

• shall take MEAs into account and may seek advice if they agree

• any resolution reached by Parties shall be made publically available

Consultation

Panel of Experts

• after 120 days of consultation party may request establishment of a panel of
experts

• Task: examine the matter at issue with a view to the TSD chapter
• Issue report with recommendations for the resolution of the matter
• Include information and advice from relevant ILO or MEA bodies
• Interim report within 90 days, final report within further 30 days
• Parties have to make the report publicly available
• Parties discuss measures how to implement the recommendations
• Party complaint against shall inform civil society domestic advisory group no later

than 90 days on actions and measures to be implemented
• civil society domestic advisory group may submit observations on implementation

to the TSD Sub-Committee
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Final thoughts
Environmental rule of law and EU-Mercosur considering the NAFTA experience



Are FTAs a solution or the problem?
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Pros

• Trade flows affected rather small

• Trade as such apart from transportation
theoretically „neutral“

• FTAs include chapters on TSD

• Integration of trade and environmental / 
climate change regime

• Implementation and dispute resolution
with transparency rules and inclusion of
civil society

• Two level cooperative dispute resolution
procedure with timeframe
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Cons

• Enhanced trade perpetuates unsustainable 
production and consumption patterns 
(deforestation, meat surplus, pesticides, 
fossil fuel cars, etc.)

• Weak and ineffective implementation and 
„enforcement“ procedure of TSD chapter

• Thus TSD chapters so far meaningless?

• Enhance via NAFTA/NAAEC experience?

Improve or boycot?



Thank you for your attention!



Supplementary
Imports and exports by categories and countries



https://tradingeconomics.com/brazil/exports-by-category

Brazil exports by category



Brazil exports by country
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Brazil imports by category
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Exports Brazil to China

https://tradingeconomics.com/brazil/exports-by-category


